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 CASE NO.: 05-CA-126739 

 

 

RESPONDENTS’ MOTION FOR RECONSIDERATION 

American Eagle Protective Services Corporation (“AEPS”) and Paragon Systems, Inc., 

(“Paragon,” collectively “Respondents”) by and through undersigned counsel, pursuant to Section 

102.48 of the National Labor Relations Board’s (the “Board”) rules and regulations, hereby move 

the Board to reconsider its decision of July 27, 2018 granting the General Counsel’s Motion for 

Summary Judgement. 

I. BACKGROUND 

A. On September 22, 2015, Administrative Law Judge Eric M. Fine issued the ALJ 

Decision where he determined that Respondents violated Section 8(a)(5) and (1) of the Act by, 

without bargaining with the Union, changing terms and conditions of employment. The crux of 

this case develops after these facts, specifically as to the appropriate remedy. That is, the 

Administrative Law Judge required Respondents to: 

pay the employees, as a lump-sum payment, the total amount of health and welfare 

contributions made on the employees’ behalf by Respondents to the employee’s 

401(k) account between October 28, 2013 and October 16, 2014.  Respondents shall 
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pay all costs, fees, and tax consequences associated with the withdrawal of these 

monies from employees’ 401(k) accounts. 

ALJ Decision, p. 71.  This section of the ALJ’s Decision is the source of the present issues. 

B. On November 4, 2015, the Board issued a Decision and Order adopting the ALJ’s 

Decision. 

C. On December 15, 2015, the case was moved to compliance proceedings. In as early 

as October 28, 2016, counsel for AEPS and the NLRB’s Compliance Officer (“Compliance 

Officer”) assigned to the case began exchanging communications related to the section of the ALJ 

Decision which addresses 401(k) withdrawals or disbursements. 

D. On February 28, 2017, the Regional Director for Region Five of the NLRB 

(“Region”) issued the Compliance Specification, setting an evidentiary hearing for May 25, 2017. 

E. On April 3, 2017, Respondents filed an Answer to the Compliance Specification. 

Three days later, on April 6, 2017, CGC moved for summary judgment and on April 10, 2017, the 

Board issued the Notice to Show Cause, instructing Respondents to demonstrate why CGC’s 

Motion should not be granted. 

F. On April 12, 2017, six days after CGC’s Motion for Summary Judgment was filed, 

Respondents filed their Amended Answer, attached as Exhibit B. Respondents filed their Amended 

Answer in accordance with the NLRB’s Compliance Manual, which provides respondents with 

one week to amend their answer after being notified by the CGC of any alleged procedural 

deficiencies. See NLRB Compliance Manual, §10652. 

G. On April 21, 2017, Respondents filed Respondents’ Brief in Response to the 

Board’s April 10, 2017 Notice to Show Cause, attached as Exhibit A. 

H. On July 27, 2018, the Board issued a Decision and Order (“Decision”) granting the 

General Counsel’s Motion for Summary Judgement. 
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II. ARGUMENTS FOR RECONSIDERATION 

 The party opposing a notice to show cause order must demonstrate that there is a “genuine 

issue for hearing.”  NLRB Rules and Regulations, § 102.24.  The Board erred in granting the 

CGC’s Motion for Summary Judgement as there are open material issues of fact and law that 

should be heard by an Administrative Law Judge. 

A. The Board’s Remedies are Punitive in Nature. 

 The Majority provides Respondents with two options for compliance with the ALJ’s 

decision:  1) allow the employees to withdraw the funds from their 401(k) account; or 2) make 

employees whole from Respondents own funds.  Both remedies are punitive in nature in direct 

contradiction to Board law as cited by Member Kaplan. 

 Allowing employees to withdraw the funds from their 401(k) account, as explained in 

greater detail in the following sections, would penalize the employees at hand as well as 

Respondents’ entire employee population.  To implement this option, Respondents would have to 

modify the current structure of its 401(k) plan to allow for such a distribution, which in turn would 

significantly increase the tax burden on Respondents and their entire employee population.  Thus 

penalizing all parties involved. 

The Majority in its decision purports to provide Respondents an alternative remedy stating 

that “The Respondents are perfectly free to make employees whole from their own funds.”  

However, as Member Kaplan points out, this alternative is clearly punitive, not compensatory and 

provides the employees with a windfall that bears no relationship to the injuries sustained. 

Under the alternative remedy, Respondents are required to compensate the employees 

double what they are entitled.  To argue that a remedy of this nature is not punitive or does not 

create a windfall for employees simply defies logic.  The Majority relies on Harding Glass Co., 
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337 NLRB 1116 (2002) to argue that the alternative remedy does not create a windfall, however, 

Harding is distinguishable from the instant case.  In Harding the ordered payments were to fringe 

benefit funds to which the employer was contractually obligated to contribute, not to employees.  

Accordingly, the employees in Harding did not receive a windfall, rather the employer was simply 

required to make its contractually obligated contributions.  In the instant matter, however, the 

employees would directly receive the double payment, undoubtedly creating a windfall to the 

employees in direct contradiction to Board law.  

B. Compliance with the Board’s Decision Would Require Respondents to Violate 

the Governing IRS Code. 

The Internal Revenue Service’s (“IRS”) code that governs 401(k) plans provides limited 

options for premature withdrawals or distributions from a 401(k) plan.  Rather, the IRS states that 

“A 401(k) plan may allow [an employee] to receive a hardship distribution because of an 

immediate and heavy financial need.” See https://www.irs.gov/retirement-plans/plan-participant-

employee/401k-resource-guide-plan-participants-general-distribution-rules.  Notably absent from 

the withdrawals or distributions allowed by the IRS are orders or decisions issued by 

administrative law judges.  That is, the IRS does not recognize an exception to its regulations 

which allows the enforcement of the Board’s Decision.  Stated differently, the ALJ’s Decision is 

not a qualifying event for IRS purposes and requiring enforcement of the same would obligate 

Respondents to violate the Internal Revenue Code or eliminate the 401(k) plan’s current tax-

preferred status.  Namely, in order to comply with the ALJ’s Decision the third-party that 

administers Respondents’ 401(k) accounts would have to empty those accounts and, in turn, the 

entire 401(k) plan would be rendered invalid under the Internal Revenue Code.  Overall, this would 

negatively impact every single employee of AEPS. 
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C. Enforcement of the Board’s Decision Would Penalize All of Respondents’ 

Employees. 

If enforced, the Board’s Decision would require Respondents’ to withdraw 401(k) 

contributions entered for all “Affected Employees” as defined in the Compliance Specification.  

Strict compliance with the same would have serious implications on not just the Affected 

Employees, but all of Respondents’ employees.  Forcing withdrawal from the 401(k) Plan would 

have a prejudicial impact on respondents’ employees nationwide. 

Under the Majority’s interpretation of the Decision, it would be necessary to honor such a 

request even if the employee requesting the distribution does not yet meet the requirements to be 

eligible for a distribution under the current written terms of the 401(k) Plan.  Those terms generally 

prohibit non-hardship distributions to current employees under age 59½. 

If the Decision is implemented as the Board sets forth, i.e., so that the 401(k) Plan would 

be required to honor a non-hardship distribution request made by an employee under age 59½, 

then it would first be necessary to amend the plan document to allow for such distributions.  No 

other step would permit compliance with the provisions of applicable law that require a plan of 

this kind to be administered in accordance with its written terms. 

Unfortunately, the instant such an amendment is adopted, the 401(k) Plan will no longer 

be in compliance with one of the provisions of the Internal Revenue Code that is essential to its 

current tax-favored status.  Thus (to use the terminology of the Internal Revenue Code), the 

adoption of the amendment will cause the 401(k) Plan to lose its status as a “qualified” plan, i.e., 

a plan that satisfies the requirements for tax-favored status. 

When a plan loses its qualified status because it fails to include the prohibition against non-

hardship distributions to current employees who have not yet reached age 59½, every participant 

in the plan is adversely affected.   This is so because, when a plan such as the 401(k) Plan loses its 
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qualified status, the entire value of every participant’s vested account balance under the plan must 

be included in the participant’s gross income for federal income tax purposes.  Thus, penalizing 

the Affected Employees and all other employees alike.  Certainly it could not be the intent of the 

Board to penalize Respondents’ entire employee population.  Rather, an Administrative Law Judge 

should be allowed to craft a remedy that addresses bargaining unit employees only.   

D. The Board Erred in Affirming the Compliance Specification. 

 The Board contends that Respondents’ did not comply with NLRB rules and regulations 

Section 102.56(b) and (c).  Regardless of any technical deficiencies in Respondents’ Amended 

Answer, the record demonstrates that the Region and the Compliance Officer were aware as early 

as late 2016 that Respondents disputed the amount of monies owed as stated in the Compliance 

Specification.  See Exhibit A.  Accordingly, the Board erred in finding “the allegations in the 

compliance specification to be admitted as true” and under the principles of equity, Respondents 

are entitled to a hearing to determine the appropriate amounts owed to employees. 

E. An Award of Summary Judgement was Inappropriate Because Genuine Issues 

of Material Fact and Law Remain. 

There are genuine issues of material fact and law in this case that warrant a hearing. NLRB 

Rules and Regulations, § 102.24.  The Board’s Decision could have a severe impact on both 

bargaining unit and non-bargaining unit members because there are potential adverse tax 

consequences attached to the premature withdrawal or disbursement of 401(k) funds.  Further, the 

remedies set down in the Board’s decision are punitive in nature and bear no relationship to the 

injuries sustained by the employees.  As outlined above, genuine issues of material fact and law 

necessitate a hearing. 

The Board should not have ruled on these factual issues without allowing for a fact-finding 

hearing before an ALJ. See 29 C.F.R. § 102.35(a) (“It shall be the duty of the administrative law 
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judge to inquire fully into the facts as to whether the respondent has engaged in or is engaging in 

an unfair labor practice…as set forth in the complaint or amended complaint.”). Therefore, 

Summary Judgment should have been denied and the matter remanded to a hearing. 

III. CONCLUSION 

For all of the foregoing reasons, the General Counsel’s Motion for Summary Judgement 

should be denied and Respondents submit that this matter should be remanded to a hearing before 

an Administrative Law Judge. 

Dated: August 31, 2018 

     Respectfully submitted, 

OGLETREE, DEAKINS, NASH, SMOAK & 

STEWART, P.C. 

 

/s/ Shane M. Keith    

Shane M. Keith 

      8117 Preston Road, Suite 500 

      Dallas, TX  75225 

Telephone:  214-987-3800 

Facsimile:  214-987-3927 

shane.keith@ogletreedeakins.com  

Counsel for Respondents 

American Eagle Protective Service, Inc. and 

Paragon Systems, Inc., Joint Employers 
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AMENDED CERTIFICATE OF SERVICE 

 

This is to certify that on the 31st day of August, 2018, a .pdf copy of Respondents’ Motion 

for Reconsideration was filed through the NLRB E-Filing system and, in accordance with NLRB 

Rules and Regulations Section 102.114(i), served electronically or by email, to: 

 

National Labor Relations Board 

Open 

Executive Secretary 

1099 14th Street, N.W. 

Washington, D.C. 20570 

 

Sean R. Marshall 

Acting Regional Director 

National Labor Relations Board, Region 5 

Bank of America Center – Tower II 

100 South Charles Street, Suite 600 

Baltimore, MD 21201 

Sean.marshall@nlrb.gov 

ben.palewicz@nlrb.gov 

 

Jeffrey Miller 

United Government Security Officers of America, 

Jointly with Locals 114, 127, 142, & 143 

8670 Wolff Court, Suite 210 

Westminster, CO 80031 

jmiller@ugsoa.com 

 

         

/s/ Shane M. Keith    

Shane M. Keith 
 
 

35427158.1 



 

EXHIBIT A 


























































































































































































































































































































